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pronouncement

Order under section 254(1) of Income Tax Act

PER PAWAN SINGH, JUDICIAL MEMBER:

1. This appeal by assessee is directed against the order of National

Faceless Appeal Centre, Delhi [for short to as “NFAC/Ld. CIT(A)”]

dated 20.06.2023 for the assessment year 2013-14, which in turn

arises out of assessment order passed by Dy. Commissioner of Income

Tax, Navsari Circle / Assessing Officer under section 143(3) of Income

Tax Act, 1961 (hereinafter referred to as ‘the Act’) on 31.03.2016. The

assessee has raised the following grounds of appeal:

“1. On the facts and in the circumstances of the case as law on the

subject, the learned CIT(A) has erred in passing ex-parte order without

giving reasonable and sufficient opportunity of being heard. The

assessee had sought for adjournment on 08.06.2023 for hearing on

27.06.2023. Howeuver,
20.06.2023.

the learned CIT(A) passed the order on
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2. On the facts and in the circumstances of the case as law on the
subject, the learned CIT(A) has erred in dismissing the appeal without
passing speaking order. There was multiple physical hearings before
the learned CIT(A) and in fact the case was remanded and the remand
report was received on 03.04.2017. However, the learned CIT(A) has
failed to take the cognizance of the same.

3. On the facts and in the circumstances of the case as law on the
subject, the learned CIT(A) has erred in confirming the action of
Assessing Officer in making the addition of Rs.40,0,00,000/- on
account of alleged unexplained cash deposits.

4. On the facts and in the circumstances of the case as law on the
subject, the learned CIT(A) has erred in confirming the action of
Assessing Officer in making disallowance of Rs.5,02,236/- on account
of commission expenses.

5. On the facts and in the circumstances of the case as law on the
subject, the learned CIT(A) has erred in confirming the action of
Assessing Officer in making disallowance of Rs.9,12,946/- on account
of general expenses.

6. On the facts and in the circumstances of the case as law on the
subject, the learned CIT(A) has erred in confirming the action of
Assessing Officer in making disallowance of Rs. 1,36,300/- on account
of bonus payable.

7. It is, therefore, prayed that above addition made by the Assessing
Officer and confirmed by CIT(A) may please be deleted.

8. The appellant craves leave to add or alter or delete any of the ground

or grounds of appeal at the time of the hearing before your honour.”

Rival submissions of both the parties heard and record perused. At
the outset of hearing, Ld. Authorized Representative (Ld.AR) for the
assessee submits that assessee filed appeal before Ld. CIT(A) on
28.05.2016. The assesse filed various submissions during physical
hearings. However, later on, the appeal was migrated before NFAC in
terms of Government Scheme. The Ld. AR for the assessee submits

that thereafter assessee received notice regarding to furnish
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submission. The assessee vide his application filed on 12.06.2023
sought an adjournment upto 27.06.2023, however, the 1d. CIT(A)
instead of granting time, dismissed the appeal of assessee by holding
that no response was made by assessee. The finding of NFAC/Ld.
CIT(A) is contrary to the fact. The Ld. AR for the assessee submits that
he has filed copy of screen shot of ITBA portal showing that in
response to notice issued on 26.05.2023 for filing response by
12.06.2023, the assessee filed an application on 08.06.2023 for
seeking an adjournment upto 27.06.2023. No notice thereafter was
received by assessee. The Ld. AR for the assessee submits that he has
a good case on merit and is likely to succeeds, if one more opportunity
is given and the appeal is decided on merit. The Ld. AR for the
assessee submits that Assessing Officer made addition of Rs.40.00
lakh on account of unexplained cash deposits and various other
additions on ad hock basis, consisting of commission expense, general
expense and bonus paid to employees.

The Ld. AR for the assessee in his alternative submission, submitted
that though he has already filed detailed written submission before
Ld. CIT(A) on which remand report called for from Assessing Officer.
In the event of filing fresh submissions, the Id CIT(A) may gain sought
remand report, so to avoid such repeated process, the matter may be
restored to the file of Assessing Officer with the liberty to assessee to

make fresh submissions on various additions.
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On the other hand, Ld. Senior Departmental Representative (Ld. Sr-
DR) for the Revenue supported the order of lower authorities. The Ld.
Sr-DR for the Revenue submits that Ld. CIT(A) issued various notice
to assessee. The assessee failed to availed such opportunity, except to
seek date that too only one date of hearing. It is the duty of assessee
to file complete details on the first date of hearing or within reasonable
time in a faceless regime.

We have considered the submission of both the parties and perused
the records. We find that the Assessing Officer made addition of
Rs.40.00 lakh on account of deposit in bank account by taking view
that assessee failed to complete details to discharge his onus despite
giving sufficient opportunities. Similarly, on other additions on
account of commission expense, general expense and bonus paid, the
assessing officer made ad hoc addition for the want of submissions.
Considering the facts and circumstances of the case and the
submission of Ld. AR for the assessee that the assessing officer made
addition for the want of evidence, which was confirmed by 1d CIT(4) in
ex-party order. Thus, in our view the assessee deserves one more
opportunity to contest his various additions on merit. Therefore,
considering the totality of fact and circumstances of the case and the
submissions made by both the parties, the various grounds raised by
assessee are restored back to the file of Assessing Officer. The
assessee is also directed to be more vigilant for making submission in

time and not to seek adjournment without any valid reason. Needless
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to say before passing the order afresh the Assessing Officer shall grant
reasonable opportunity of being heard to assessee. Hence, various
grounds raised by assessee are restored back to the file of Assessing

Officer with our above direction.

6. In the result, appeal of the assessee is allowed for statistical purposes.

Order pronounced in the open court on 06/09/2023.
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